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Lavzence DunDas, eldeſt Son of Sir Thomas Dundas 
of Kerſe, Baronet, by Lady Charlotte Fitzwilliam 
his wife; and for Rokr BRUCE, Eſq; of Kennet, 


one of the Senators of the College of Juſtice, his 
Tutor ad Mem, Defenders, 
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Sir THomas Dunvas of Kerſe, Baronet, Purſuer. | 


TRY 5 | 1 'F 
(IR THoMas DuUNDas of Kerſe, the defender's father, in- I! 

fiſts in a proceſs of reduction of certain ſettlements, and 
in particular a deed of entail executed by the deceaſed Sir 
Laurence Dundas in the year 1768, in which he has laid 
the purſuer, and the other heirs therein called to the ſucceſhon of 
his Scotch eſtates, under the fetters and conditions of a very ſtrict 
entail, Mr Dundas, the eldeſt fon of the purſuer, has been call- 
ed, alongſt with the other heirs of the marriage, and ſubſtitutes in 
the entail, as defender, and to a certain extent he concurs in the | [ 
defences which are pleaded upon the part of the heirs of the entail, e 3 
| againit the coucluſions of the purſuer's action. His intereſt, | 
© however, is materially different from that of the other defenders 
in many important particulars. In his character of heir of pro- 
viſion under the marriage- articles executed by the deceaſed Sir 
Laurence Dundas upon the occaſion of his father and mother's 
marriage, he apprehends himſelf intitled to conteſt the powers of 
Sir Laurence to execute the entail now under reduction in the 
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of ſucceſſion which he thereby conferred upon the defender as the 
heir of the marriage. This being ſtated to the Lord Ordinary, his 
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terms which he thought proper to adopt; theſe terms and theſe 
conditions being contrary to the obligations which he came under 
by his ſon's contract of marriage, and tending to defeat the right 


Lordſhip, of this date, allowed the defender, and his tutor 4; 
litem, to ſtate their ſeparate plea in a ſeparate information; in obe- 
dience to which appointment the following is humbly ſubmitted 
upon the part of Mr Laurence Dundas. 3 

It is unneceſſary to trouble your Lordſhips with a recital of the 
different deeds, ſettlements, &c, executed by the deceaſed Sir Lau- 
rence Dundas in the period which elapſed between his ſon the 
purſuer's marriage, in 1764, and his own death in September 


| 1781, upon the conſtruction of which the deciſion of this que- 


ſtion does depend. Theſe have been already ſubmitted to your 
Lordſhips in the informations for the purſuer and the other de— 


fenders. The defender Mr Laurence Dundas ſhall therefore ſtate 


his particular plea, upon the ſuppoſition that your Lordſhips are 


already acquainted with the whole of theſe deeds and ſettlements, 
from the peruſal of them in theſe different informations, without 


entering into any further quotation of them than is neceſſary for 


explaining the ground of his plea. 5 
The deeds therefore executed by Sir Laurence Dundas fall clear- 


ly to be conſidered in a twofold point of view: 1½, With regard 


to thoſe deeds which relate to the lands ſettled in the marriage-ar- 


ticles 1764; and, 2d4ly, With regard to the other eſtates acquired by 


under any reſtrictions or limitations he pleaſed, and having exer- | 


Sir Laurence fince that period, over which he had an unlimited and 


abſolute power, and which he could ſettle upon any ſeries of heirs, 
and under any conditions whatever, without diſpute or controul. 


With regard to theſe lands, the defender does concur in the defences 
which have been pleaded in the information for the other defenders; | 


and, like them, he does maintain to your Lordſhips, that Sir Lau- 
rence, having an indiſputable right to lay that part of his property 


ciſed that power in a manner perfectly proper and legal, the pur- 


ſuer, and all the other heirs of entail, muſt take up the ſucceſſion 


to theſe eſtates under all theſe conditions and limitations, with- 


out exception; the whole of theſe limitations, however ſtrict, | 
being perfectly rational, and perfectly conſiſtent with the laws 


which regulate the power of entailers. 


In fo far as regards theſe lands, therefore, the defender urs 
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curs in maintaining, that the concluſions of the purſuer's action 
are ill founded. With regard to the lands and eſtates in Stirling, 
Fife, and Clackmannan, which were comprehended in the articles 
of marriage 1764, the defender's plea is widely different; and in 
that particular he is now to maintain, that he, as the eldeſt ſon of 
that marriage, is intitled to ſet aſide thoſe conditions and limita- 
tions with which Sir Laurence thought proper to burden theſe e- 
ſtates; having inſerted in the ſubſequent deed of entail conditions 
which he had no power to annex, and which, by the marriage- 
articles ſtipulated upon the part of Lady Charlotte Fitzwilliam 
and her relations, he expreſsly debarred himſelf from ever exerci- 
Fur Lohe p will therefore attend to the nature of thoſe ſpe- 
cial proviſions which the defender's mother and her friends ſtipu- 
lated in favour of the heirs of this marriage, and which Sir Lau- 
rence Dundas agreed to, and became bound to make good to 
them. After binding and obliging himſelf, his heirs, &c. to exe- 
cute a valid and effectual diſpoſition to the whole of his lands and 
eſtate in the ſhires of Stirling, Clackmannan, and Fife, to his ſon 
Thomas Dundas in liferent, *©* and in truſt, quoad the fee and pro- 
** perty of the ſaid lands and eſtate, for the uſe and behoof of the 
* firſt, ſecond, third, and other ſons of the ſaid marriage, and their 
* reſpective iſſue-male, he immediately adds the following reſer- 
vation; “ but ſubject tothe reſervations, conditions, and limitations 
after mentioned.” He then proceeds to ſtate the particular nature 
of theſe reſervations; and, amongſt others, the following one: 
** Reſerving alſo power and faculty to the ſaid Sir Laurence Dun- 
* das, by any deed of appointment or nomination to be execu- 
ted by him, to deſtinate and carry on the line of ſucceſſion of the 
aid lands and eftate in Scotland, and thereby to impoſe ſuch con- 
| * ditions and limitations upon the ſons of the ſaid intended mar- 
| © Tiage, and their iſſue-male, and upon the whole other perſons 
who ſhall ſucceed by the diſpoſition and deed of conveyance to 
be executed in terms of the above-recited deed of releaſe, and 
£ by virtue of theſe preſents, or any other deed of appointment 
0 be executed by the ſaid Sir Laurence Dundas, by virtue of 

* the reſerved powers above mentioned, as he ſhall judge proper, 

. and which may be cſfectual, by the laws of Scotland, to diſable them, 
Jer any of them, from altering the courſe of ſucceſſion as thereby e- 

ſtabliſhed, or from ſelling or diſponing the lands in whole or in 
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„part, or with charging the ſame with debts farther than they WR 
„ {hall be thereby authoriſed to do.” 3 'B 
Sir Laurence having thus laid himſelf under an expreſs obligz. WF | 
tion to provide the defender, and other children of the marriage, I l 
in the fee and property of theſe different eſtates, did undoubtedly * 
diveſt himſelf of that unlimited and uncontrouled power of admi- 1 
niſtration which he formerly poſſeſſed over theſe eſtates; and hdi 
no ſubſequent reſervation or limitation been added, the children 
of the marriage would have been clearly intitled to have taken up 3 f 
the ſucceſſion to theſe eſtates in fee-ſimple, without regarding auß * 
condition or limitation which Sir Laurence at a ſubſequent periaa {WW * 

might have thought proper to burden that property with. Suck 
would have been the clear effect of the obligation which he thereby VB 
came under; and all that your Lordſhips have now to attend to 1 t 
is, the nature and import of thoſe reſervations which he threw in 3 f 
to theſe marriage- articles, with the burden of which Lady Char- © 
lotte Fitzwilliam and her friends accepted of the ſtipulated provi- 3 ſ 
ſions. That reſervation is the only rule which your Lordſhips q h 
can attend to; and as a marriage-contraCt is well known to be t 
an onerous deed, veſting in the heirs of marriage a right of cre- 2 
dit as well as a right of ſucceſſion, you will not think yourſelves WF © 
at liberty to ſtretch that reſervation beyond its ſtrict letter; on the WWF tl 
_ contrary, will confine thoſe reſerved powers ſolely to what the ; of 
party himſelf has literally reſtricted himſelf in the obligation he J 3 
granted. 77 WPREETE SOFA 1 6 . E ' 
What, then, are the powers which Sir Laurence Dundas re- | F 
ſerves in theſe marriage-articles? In general, “ to deſtinate au! Wi 0 
 % carry on the line of ſucceſſion of the ſaid lands and eſtate in WWF © 
„Scotland,“ the great leading object which he had in view. He - 
deſcends, immediately thereafter, to a more explicit narrative * 
of thoſe powers he meant to reſerve; © to impoſe ſuch conditions n 
and limitations upon the ſons of the ſaid intended marriage, - 
cc. as he {hall judge proper, and which may be effectual, by 8 
„the laws of Scotland, to diſable them, or any of them, fro 2 
aliering the courſe of ſucceſſion as thereby eſtabliſhed, or /r0 a 
* {elling or diſponmg the lands, in whole or in part, or with A 
charging the ſame with debts.” Such is the extent of theſe re- b. 
ſerved powers, as explained by himſelf, Having, in the prece” | 1 
ding part of theſe articles of agreement, provided to the {01 0 10 
the marriage the property of theſe eſtates, he, with a view of ple. i 
terving theſe eſtates in them and their iſſue, reſerves to himſelt 4 f | 


power 


(4.46): 


power of carrying on the line of ſucceſſion in ſuch a way as ſhall 
he moſt effectual for that purpoſe. With that view, he reſerves to 
himſelf alſo a power of laying them under ſuch conditions only 
as may be effectual or proper for the purpoſe of preventing or diſ- 
abling any of them from altering that courſe of ſucceſſion which 
he might afterwards eſtabliſh: and as no conditions could be 
more effectual for that purpoſe, he very naturally prohibits them 
from ſelling or diſponing theſe lands, or putting it in the power 
of creditors to defeat the line of ſucceſſion, by affecting it with 
their diligence for debts. O's = 5 hs 

But further than that, the defender maintains, Sir Lau- 
rence's powers could not extend. He might ſettle and eſtabliſh 
the line of ſucceſſion; he might prevent the ſons of the marriage 
from ſelling the lands, or contracting debts to affect them; but he 
could not ſubject them under any limitation or condition what- 
ſoever, however rational or innocent ſuch limitation might be, or 
however common and uſual theſe may be in ſimple entails, where 
© the tailzier has not come under any antecedent obligation in fa- 
E your either of one ſet of heirs or another. Much leſs could he 
ad ject conditions which, ſo far from being innocent, might, in 
the event of certain poſſible caſes, amount to a total forfeiture 
of theſe eſtates from one or other of the heirs of the marriage. 
Such a condition would neither be ſupported under the ſpirit or 
the words and terms of the reſerved power; becauſe, /6 far fron 
preſerving theſe eſtates to the children of the marriage in any fix- 
ed line of ſucceſſion, it was, in fact, a total departure from that 
object, by altering the line of ſucceſſion which he had in view 
| to preſerve, and carrying the eſtate in a line totally different. 
Yet Sir Laurence has undoubtedly fallen into that blunder, 
In the deed of entail executed in the 1768, he has exceeded the 
powers reſerved in the marriage-arrticles, and laid the heirs of 
the marriage, the perſons intitled to theſe eſtates, under 
conditions which undoubtedly will, in certain events, for- 
feit their right to them altogether, and defeat the very pur- 
pole which he had principally in view, the preſervation of it 
in their family. The clauſe of entail here alluded to is the fol- 
lowing : ** Providing and declaring, that the whole heirs of tail- 
zie above mentioned, both male and female, who ſhall ſucceed 
„to my lands and eſtate above written, ſhall be holden and obli— 
5 ged to aſſume, bear, uſe, and carry, and conſtantly to retain 

the ſirname of Dundas, and arms of Dundas of Kerſe, as their 


B proper 
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proper ſirname and arms, and no other firname or arms, in 
all time after their ſucceſhon; and if any of the ſaid heirs of 
tailzie ſhall do in the contrary, in that caſe the perſon or heir 
of tailzie ſo contravening ſhall, for him or herſelf, and for his 
or her preſumptive heir of tailzie under this deed of ſettlement, 
forfeit, amit, and looſe, all right and title whatever to my 
ſaid lands and eſtate above written; and the ſame ſhall, 19% 
facto, fall, accreſce, and appertain to the next heir of tailzie for 
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the ſaid firname and arms, and no other firname or arms 
whatſoever, the whole heirs of tailzie above mentioned are de— 
clared to be ſubject and liable through the whole ſucceſſion, in 


* all time coming.“ 


41 


The defender does maintain to your Lordſhips, that this condi- 
tion, which is conceived in ſuch expreſs terms, and guarded un- 


der ſo ſevere a penalty, however rational and proper it might have 
been in the caſe of a ſimple entail, was clearly a condition ultra 
wires of Sir Laurence to lay upon him, or the other ſons of the 
marriage, to whom he had already come under an effectual obli- 
pation to convey the fee and property of theſe eſtates under thoſe 


burdens alone which he had thought proper to ingroſs in Sir 


Thomas's marriage- articles. The extent of that reſerved power he 


expreſsly ſpecifies; and the defender has already ſubmitted to 
your Lordſhips what he underſtands to be the ſole extent of theſe 


reſerved powers : yet a condition of this nature certainly does 
neither fall within the words nor the ſpirit of that reſervation ; and 
if ſo, the defender is not obliged to comply with them, unleſs he 
{hall judge proper. The anſwer which is made to this argument 
is not a good one: © That it is no more than an obligation laid 


. . 55 
in every entail upon the heirs thereby called to the ſucceſſion. 


That anſwer would have been very ſuffictent in the caſe of a ſimple 
entail, where the powers of the entailer are abſolute and unlimit- 


ed, and where the heirs called in ſuch entail muſt take the eſtate 


under the conditions which the entailer thinks fit to lay them un- 
der: but the caſe of the defender is widely different; and if the 
;us crediti, which he came to poſſeſs under his father and mother's 
marriage-articles, is not to have the effect of intithng him to 
reject all conditions or reſtrictions not exprelsly reſerved opon 1e 
part of Sir Laurence, he would wiſh to know in what the diller- 
ence betwixt him and a ſimple heir or ſubſtitute of an entail does 


confitt, There certainly malt be ſome difference betwixt the gale 


the time being,” &c.; to which condition of bearing conſtantly 
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the one and the caſe of the other; but if it is ſufficient to anſwer, 

| that ſuch a condition is w/ually inſerted in all entails, he and the 
other heirs of the marriage ſtand in no more favourable ſitua- 

tion than the other ſubſtitutes in the entail, The ſubſtitutes are 

at common law intitled to reduce conditions or limitations which 

are deemed unuſual and irrational; and the privilege of the heirs 
of the marriage, it ſeems, extends no further. The marriage-ar- 

ticles therefore were totally unneceflary, fince they carried no 

broader right or privilege to the heirs of the marriage, than what 

they would have poſſeſſed as ſimple heirs of entail; and provided 

the condition uſually occurs in deeds of entail, the defenders, as 

well as the more remote ſubſtitutes, muſt comply therewith, with- 

out any diſpute. | . Lp | 
But theſe conſequences ſeem, with ſubmiſſion, too abſurd to need 
a formal refuration ; and it is ſubmitted, that the defender and the 
other children of the marriage are intitled to hold the poſſeſſion of 
theſe eſtates, contained in the marriage-articles above- mentioned, 
| free of all reſtrictions or limitations whatever not warranted by Sir 
Laurence's reſerved faculty, and not expreſsly reſerved therein: 
But much more is he intitled to object to this, or any other condi- 
tion, which ſo far from being merely innocent, may have the ef- 
fect of forfeiting that right which was ſtipulated in his favour 
by his mother and other relations. Should the defender ſucceed 
to a ſeparate eſtate, which may perhaps be burdened with clauſes 

of the ſame nature, and which may provide, in terms equally ex- 
| plicit, againſt his bearing any other firname or arms than thoſe 
| which may therein be permitted; the undoubted conſequence 
| muſt be, that he will be obliged to make his election betwixt 
| the two eſtates, and forfeit the one or the other. If, therefore, 
this condition is allowed to remain, the main object which Lady 
| Charlotte's relations had in view muſt be totally defeated. They 
| certainly meant to acquire to that Lady's children the property of 
| this eſtate, and to make their condition better and not worſe; but 
| !t never could be in their view to deprive the children, whoſe in- 
ereſts they were thus providing for, of any privilege or right of 
uacceſſion which they already enjoyed. The defender means not 
| © ſtate hypotherical or barely probable cafes, where he may be 
:ompelled to forfeit and loſe the property of theſe cſtates by means 
of this condition, and making his election betwixt this and ano- 
ther of equal or preater value, which may chance to open to him j 
but be will beg leave to obſerve, that events may happen, (e. g. an. 
mermarriage with an heireſs), where he may be obliged to make 


ſuch 
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ſach an election, and where, if the preſent condition is allowed 
to remain unreduced, he will be infallibly conſtrained to loſe and 
give up all right and title to theſe eſtates provided to him by Sir 
Laurence in his mother's marriage- articles, and which he became 
bound to preſerve with him and the other heirs of the marriage 
in an eſtabliſhed courſe of ſucceſſion. Upon this head he docs 
ſubmit to your Lordſhips, that Sir Laurence clearly exceeded his 
reſerved powers, and annexed a condition, which, ſo far from pre- 
ſerving the order of ſucceſſion to theſe lands with the heirs of the 
marriage, mult have the effect of defeating that end altogether, as 
well as the obligation which he came under by the marriage-ar- 
ticles. Ky 5 324715 0 5 
It is alſo ſaid, © That Sir Laurence, by a ſubſequent proviſo, | 
** has taken care that no hardſhip ſhall ariſe from this eondition, WF ; 


in the caſe of the heir marrying an heireſs, or ſucceeding to an- 2 
other eſtate.” The defender denies that the ſubſequent provi- WF 5 
ſo here alluded to can have that effect; and that the only purpoſe WF 1; 
which it can have is, to make your Lordſhips more defirous of WF . 
ſetting aſide this unauthoriſed condition, from the evidence which „. 
it affords of the entailer's intention and wiſh to adhere moſt literal- in! 
ly, in this deed of ſettlement, to the terms and to the ſpirit of that 6 
obligation, which he had formerly come under in his ſon's con- 1 
tract of marriage. 5 ; | 10 

The clauſe which contains this proviſo is in the following « | 

_ terms: ** Declaring nevertheleſs, that notwithſtanding the prece- « 
„ding condition, reſtriction, and irritancy, yet if any of the « } 
“ heirs of tailzie, male or female, above mentioned, ſhall happen No, 
*© to marry an heireſs or heir of another eſtate, or ſhall ſucceed « f 
* to another eſtate ſettled under the like condition, of carrying a 6 
* particular ſirname and arms, and under the like irritancy, it {ball «"N 
* be lawful to the perſons ſo marrying, or ſo ſucceeding to ſuch 5 
an eſtate, to make ſuch addition to their ſirname and arms 25 6 {a 
ſhall be neceſſary; they always retaining the ſirname of Dundas, 1 
„ and arms of Dundas of Kerſe, and ufing the name in the fit * Ti, 
palace, and carrying the arms firſt and fourth, where that ma) Hi 
5+ he conſiſtent with the ſettlements of the ſaid other eſtate.” Pence 
Sir Laurence was therefore clearly ſenſible, when he inſerted this form 
proviſo, of his having exceeded the powers reſerved to him in his ay o 


articles of marriage, and of the probability there was of the pre” | 
ceding condition 1n an eventual caſe defeating entirely chat obliga- 
tion which he had come under to the iſſue-male of his ſon s mat 
riage; and he attempts to remove that objection by the andere 


( 9 ) 

of this proviſo. But this clauſe, however intended, falls ſhort of 
its purpoſe. For, in the fir/ place, it affords no remedy in the 
common and moſt uſual caſe where an eſtate opens to any of the 
heirs of the marriage under the condition of the heirs bearing 
n certain ſirname and arms alone, without the addition of any 
bother title or name whatſoever; and with a prohibition of quarter- 
ing any other arms with thoſe which have hitherto been borne by 
E the proprietors of ſuch eſtate. In the next place, It does not pro- 

vide for the caſe of any eſtate which obliges the heir ſucceeding to 
ii to bear a certain ſirname and arms it, although it may per- 
mit a conjunction of another arms upon an inferior footing ; a 

EF caſe which is (till more common than the former, and which is 
| preciſely the ſame with that which Sir Laurence annexes to thoſe 
© heirs called under this entail. Laſiy, It does not provide againſt 
the caſe of one of the heir's ſucceeding to an eſtate which carries 

along with it a title or dignity of honour, Indeed, ſo far from 

providing againſt that caſe, Sir Laurence, in the clauſe imme- 

diately ſubſequent, clearly declares his reſolution, that no heir 

E whatſoever, who ſhall ſucceed to a Peerage or title of honour, or 
who ſhall even be a preſumptive heir to ſuch honour, ſhall ever 
inherit theſe eſtates. * It is hereby expreſsly provided and de- 
© © clared, That in caſe the ſucceſſion to the ſaid lands and eſtate. 
© © above written ſhall fall and devolve upon the ſecond ſon of 
the ſaid William Marquis of Lothian, or the heirs-male of his 

body, or upon the third or any other younger ſons of the Mar- 
quis, or the heir-male of their bodies, who may happen alſo to 
q ; have ſucceeded, or thereafter to ſucceed, to the honour, title, 
. and dignity, of Marquis of Lothian, whereby my name and 
| tamily will be abſorbed and ſunk in the ſaid name and dig- 
| nity; in that caſe, the ſecond or other younger ſon of the ſaid 

i Marquis of Lothian ſucceeding to the faid lands and eſtate by 
| virtue of this preſent tailzie, ſhall, upon their ſucceſſion to the 


| 6 


1s . laid title and dignity, forfeit, amit, and looſe, for themſelves 
0 $ and their preſumptive heir of tailzie under this ſettlement, all 


right and title whatever to my ſaid lands and eſtate,” &c. 
Here your Lordſhips have decided evidence, under Sir Lau- 
| "cace's own hand, of his intention to defeat the obligation he had 
| formerly come under in his ſon's marriage- contract, by prohibiting 
| ly of the heirs of entail who might ſucceed to the dignity of 

C Marquis 


\ 

Marquis of Lothian from inheriting at the ſame time any of the 
eſtates contained in this entail. He was certainly intitled to annex 
that condition to any of the remoter ſubſtitutes who were not 
provided for in Sir Thomas's marriage- articles. But as it was 
clearly his intention to prevent any heir whatever ſucceeding to 
2 7 0 from enjoying at the ſame time any part whatever of his 
Scotch eſtates; ſo your Lordſhips will undoubtedly conſider, that 
the preceding clauſe or proviſo with regard to the firname and 
arms was not intended by him for the purpoſe of allowing this 
 ſelf-ſame eſtate to be ſwallowed up and abſorbed in any different 
peerage, which his grandſon, or any other heir of the marriage, 
might happen to ſucceed to. But as it was out of his power to 
prevent them from ſucceeding to any ſuch eſtate or peerage which 
might afterwards open to them, ſo it was equally out of his power 
to clog them, in that event, with a condition which amounts to a 
total forfeiture of thoſe eſtates which he expreſsly became bound to 
provide and fecure to them by his ſon's marriage-atticles. He 
thereby reſerved power of preſerving theſe. eſtates in their poſ- 
 ſeſſhon, by laying them under conditions which might be effectua 
for that purpoſe; but that reſerved power can never apply to 
condition which, ſo far from preſerving theſe eſtates in the pe- 
ſons of the heirs of the marriage, clearly defeats that end, by for- 
feiting their right to the property of the whole. 
The defender has no occaſion to dip into the other argu— 
ments which are treated of in the information for Sir Thomas 
Dundas, the purſuer, and in that for the other defenders; becauſe, 
as already obſerved, he concurs with the laſt in all the other de- 
fences which they have pled in bar of the purſuer's reduction. He 
ſubmits to your Lordſhips, that he is intitled to ſet aſide the 4 
bove- mentioned deed of entail 1768, in fo far as regards the lands 
and eſtates lying within the counties of Stirling, Clackmannan, 
and Fife, provided to him and the other children of the marriage 
by the articles of agreement 1764; Sir Laurence having thought 
proper to exceed the powers reſerved by him in theſe articles, and | 
materially defeated the right which the defender's mother, a 
her relations, ſtipulated for him in the contract of marriage. 


ta reſpect whereof, &c. 1 5 
; 5 R. DUN DA8S. 
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